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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review referee Henry A Field, Jr.'s
recommendation that the license of Attorney Jeffrey D. Berlin to
practice law in this state be suspended for a period of six
mont hs for eight counts of professional msconduct committed in
connection with two client matters.

12 We conclude that the referee's findings of fact are
supported by satisfactory and convincing evidence. We further

determne that the seriousness of Attorney Berlin's m sconduct
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warrants the suspension of his license to practice law for six
nonths, and that the costs of the proceeding, which are $676 as
of July 24, 2007, should be assessed against him

13 Attorney Berlin was admtted to practice law in
W sconsin in 1978. Hs license to practice law is currently
under suspension for failure to pay State Bar of Wsconsin
menbership dues. He was publicly reprimanded in August 2005 for
three counts of failing to act wth reasonable diligence and
pronptness in representing a client, three counts of failing to
keep a client reasonably informed of the status of a matter, two
trust account violations, and three counts of failing to refund
unear ned advanced fees. Public Reprimand of Jeffrey D. Berlin,
2005- 4.

14 The Ofice of Lawer Regulation (OLR) filed a
conplaint in this matter on January 22, 2007. Attorney Berlin
responded stating that he did not intend to contest the charges
because of his medical condition.? Accordingly, the matter was
handled as a default proceeding, and the CLR conplaint forned
the basis for the referee’s factual findings.

15 In May 2002 D.B. hired Attorney Berlin to represent

himin a personal injury action for injuries D.B. sustained in

! Attorney Berlin states that he has had six spinal
surgeries since 2000, a nmjor heart attack, a stroke, and has
been deened totally di sabl ed by t he Soci al Security
Adm ni strati on. He has stated that he will not practice law in
W sconsi n agai n.
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an autonobile accident. Attorney R L. MNeely subsequently
joined Attorney Berlin in this representation.?

16 On WMarch 21, 2005, D.B. died from circunstances
unrelated to the autonobile accident. Followi ng his death,
D.B.'s wwfe, C.B., contacted either Attorney Berlin or Attorney
McNeely regarding the personal injury claim

17 On April 5, 2005, Attorney MNeely prepared and filed
a special admnistration petition in the D.B. estate, requesting
that the probate court appoint C B. as special adm nistrator of
D.B.'s estate to permt her to resolve D.B.'s personal injury
clains arising out of the May 2002 acci dent.

18 On April 22, 2005, Attorney MNeely filed a civil
sutmmons and conplaint in MIwaukee County circuit court seeking
damages on behalf of D.B.'s estate and C. B. relating to the Muy
2002 aut onobi |l e acci dent.

19 On April 29, 2005, the MIwaukee County Child Support
Agency filed four clains against D.B.'s estate for unpaid child
support obligations totaling $126, 200. 28.

120 On or about My 24, 2005, Anerican Famly |Insurance
G oup issued a check for $100,000 payable to "R L. MNeely Law
Ofice Cdients Trust Account"” to settle CB.’s clainms in
connection wth the personal injury action. This settlenent
enconpassed clains that C.B. made in her individual capacity, as

well as clains made on behalf of D.B.'s estate. C.B. had not

2 Attorney MNeely is also the subject of a pending
disciplinary conplaint filed by the OLR OLR v. MNeely,
2007AP208- D
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been appointed special admnistrator of D.B.’s estate at this
time.

11 On June 3, 2005, Attorney MNeely and Attorney Berlin
directed CB. to sign — in her individual capacity and on
behalf of D.B.'s estate — a witten release of all clains
relating to the May 2, 2002, auto accident. On June 6, 2005
Attorney MNeely filed a notice of voluntary dismssal in
connection with the personal injury case.

12 On June 4, 2005, Attorney MNeely sent correspondence

to the probate court that read:

The above-captioned matter was scheduled for hearing
on appoi ntnent of a special adm nistrator, on June 22,
2005, at 2:30 p.m The special admnistration was
coormenced to pursue a claim arising out of an
aut onobi |l e accident involving the deceased, occurring
in May 2002. A civil suit was comenced . . . . W
have been unable to serve the other driver involved in
the accident, and there are no outside wtnesses.
Therefore, we have entered a voluntary dismssal in

the civil case, and there is no longer a need to
pursue special adm nistration. | request that you
take the matter off the court's calendar . . . , and

close the file on this matter.

13 Prior to disbursing the $100,000 settlenment proceeds,
Attorney Berlin told Attorney MNeely that the American Famly
i nsurance adjuster handling the claim had authorized them to
distribute the settlenment proceeds as they saw fit. At t or ney
Berlin and Attorney MNeely decided that none of the settlenent
proceeds should go to D.B.'s estate. Rat her, they decided to

allocate the entire settlenent (less attorney fees and
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litigation-related costs) to C B. in her individual capacity.
This anount total ed $57,199. 26.°

14 Neither Attorney Berlin nor Attorney MNeely discussed
with CB. the potential or actual conflicts of interest that
m ght have existed between her individual interests and the
interests of D.B.'s estate, and neither attorney obtained a
witten waiver from C B. regarding these potential or actual
conflicts. Neither Attorney MNeely nor Attorney Berlin advised
the probate court that a settlenent had been received relating
to D.B.'s My 2002 auto accident or that these settlenent
proceeds had been disbursed. In addition, neither Attorney
McNeely nor Attorney Berlin advised the M| waukee County Child
Support Agency of the settlenent.

15 In the present disciplinary proceeding, the referee
found that a portion of the $100,000 settlenent paynent properly
belonged to the probate estate of D.B. C.B.'s specia
adm nistration petition filed on April 5, 2005, should have been
converted to a probate petition that |isted a portion of the
$100, 000 as probate property. The referee found further that in
May, June, and July of 2005, no one had the legal authority to
take any action on behalf of D.B.'s estate regarding the

personal injury claim relating to the autonobile accident,

3 Between June 3 and July 16, 2005, Attorney MNeely
di sbursed the $100,000 settlenment proceeds received from
Anerican Fanmily Insurance Goup as follows: C. B.: $57,199.26
Att or ney Berlin: $16, 665; Att or ney McNeel y: $17, 442. 87;
Litigation costs: $359.54; and LeSafre Intl. Co. (nedical
creditor): $ 8,333.33.
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including signing a release or authorizing the disbursenent of
settl ement proceeds obtained froma legal action filed on behalf
of the estate. The referee noted that C B. was never actually
named special admnistrator of D.B.'s estate.

116 Wiile this matter was under investigation, Attorney
Berlin told OLR staff that he knew the "State had |iens that
exceeded the proceeds" from the settlenent, and that he was
aware of these liens prior to the receipt of the settlenent
pr oceeds. Attorney Berlin explained that he exercised his
"judgnment to get the funds to the famly" and that his "duty was
to his client and not to the State of Wsconsin."

17 Attorney Berlin failed to respond to other attenpts by
the OLR to obtain information regarding this matter. Att or ney
Berlin failed to respond to a letter dated Novenber 17, 2005,
and, in response to a followup letter sent by the OLR on
April 7, 2006, Attorney Berlin left a voicemail nmessage for OLR
staff expressing confusion as to what information was being
request ed. OLR staff nmade several subsequent attenpts to
cont act At t or ney Berlin by telephone to discuss this
i nvestigation, but were unable to reach him Attorney Berlin
subsequently failed to respond to a third letter from the OLR
sent on June 12, 2006.

118 The OLR alleged and the referee found that by
participating in making an aggregate settlenent of both C B.'s
individual clains and the clains of D.B.'s estate wthout
consulting with and obtaining the infornmed consent of C.B. and
soneone authorized by the probate court to act on behalf of

6
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D.B.'s estate, Attorney Berlin engaged in a prohibited
transaction, in violation of former SCR 20:1.8(g).*

119 The OLR alleged and the referee found that Attorney
Berlin intended to allocate the entirety of the aggregate
settlenment of both C B.'s individual clains and the clains of

D.B.'s estate to C. B. by:

e Concurring with or advising MNeely to dismss
the probate case wthout first advising the
probate court that a settlenent of cl ai ns
belonging to D.B.'s estate had been obtained and
effectuated by a release CB. signed while
purporting to act as a special admnistrator of
t he estate.

e Concurring with or advising McNeely to informthe
probate court, "W have been unable to serve the
other driver involved in the accident, and there

“ Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See Supreme Court Order No. 04-07
2007 W 4, 293 Ws. 2d xv; and Suprene Court Order No. 06-04,

2007 W 48, 297 Ws. 2d xlvii. Since the conduct underlying
this case arose prior to July 1, 2007, unless otherw se
indicated, all references to the suprene court rules wll be to

those in effect prior to July 1, 2007.

Former SCR 20:1.8(g) states: Conflict of interest:
prohi bited transactions

(g) A lawer who represents two or nore clients
shal | not participate in maki ng an aggregate
settlement of the clainms of or against the clients, or
in a crimnal case an aggregated agreenment as to
guilty or nolo contendere pleas, unless each client
consents after consultation, including disclosure of
the existence and nature of all the clains or pleas
involved and of the participation of each person in
the settl enent.
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are no outside w tnesses. Therefore, we have
entered a voluntary dismssal in the civil case,
and there is no longer a need to pursue speci al
admnistration . . ." wthout also informng the
probate court that a settlenent had been reached,
whi ch rel eased the estate's clains.

e Concurring with or advising McNeely to distribute
the entire $100,000 settlenent to C.B. (after
attorneys fees and [itigation costs wer e
deduct ed) when he knew that there were
outstanding clains against D.B.'s estate, for
unpaid child support and the aggregate settl enent
was paid as consideration for the release of any
claims the estate mght have had against the
rel eased parti es.

Ther ef or e, Attorney Berlin engaged in conduct i nvol vi ng
di shonesty, fraud, deceit or msrepresentation, in violation of
SCR 20:8.4(c).°

20 The OLR alleged and the referee found that by failing
to provide OLR staff with information requested in letters dated
Novenber 17, 2005, April 7, 2006, and June 12, 2006, Attorney
Berlin willfully failed to provide relevant information, fully
answer questions, or furnish docunents in the course of an OLR
investigation, in violation of SCR 20:8.4(f)® as it relates to

the requirenments of SCR 22.03(6).°

° Former SCR 20:8.4(c) states that it is msconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or msrepresentation.”

® Former SCR 20:8.4(f) provides that it is professional
m sconduct for a lawer to "violate a statute, suprene court
rule, suprenme court order or suprene court decision regulating
t he conduct of |awyers."

" SCR 22.03 provides: Investigation.

(6) In the course of the investigation, the
respondent's wilful failure to provide relevant

8
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21 The OLR conpl aint also alleged m sconduct in
connection wth Attorney Berlin's representation of ©police
of ficer KK In July 2004, when the events giving rise to this
all egation of m sconduct occurred, Attorney Berlin worked as a
part-tinme staff attorney for the Wsconsin Professional Police
Associ ati on (WPPA). Attorney Gordon E. MQillen (MQuillen)
was Attorney Berlin's supervisor at WPA McQuil Il en assigned
Attorney Berlin to represent Oficer KK in legal matters
stemming from KK 's termnation from the Village of Jackson
pol i ce departnent.

22 On August 10, 2004, Attorney Berlin filed a conplaint
i n Washi ngton County circuit court namng the Village of Jackson
as a defendant. The defendant answered the conplaint, and the
circuit court conducted a telephonic scheduling conference on
February 25, 2005.

123 During t he schedul i ng conf er ence, t he court
established a briefing schedule that required Attorney Berlin to
file a brief by April 1, 2005. Attorney Berlin never filed the
brief.

124 Between February 25 and April 20, 2005, Attorney
Berlin repeatedly assured McQuillen that he had tinmely filed the
brief. McQuillen eventually discovered that Attorney Berlin had

not filed the brief. Attorney Berlin also falsely assured

information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.
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McQuillen that he had contacted defense counsel and the circuit
court, and that he had secured an extension of tinme to file this
brief.

125 On April 20, 2005, defense counsel filed a notion to
di sm ss and scheduled a hearing on this notion for May 9, 2005.

126 On April 25, 2005, the court issued a notice of
di sm ssal advising Attorney Berlin that K K 's case would be
dismssed in 20 days unless good cause was shown. Att or ney
Berlin never responded.

127 On April 27, 2005, Attorney Berlin nmet with McQillen,
resigned fromhis position with WPPA, and told McQillen that he
had never filed the brief, had failed to secure the |eave of
defense counsel, and failed to ask the court for an extension.
Al though Attorney Berlin knew of the April 25, 2005, order to
show cause, he did not inform MQuillen of it.

128 On May 5, 2005, K K called MQillen asking why an
order for dismssal of his case was posted on the circuit court
websi t e. McQuillen contacted Attorney Berlin and |earned for
the first time of the existence of the order to show cause.

129 At no tinme during his representation of KK did
Attorney Berlin advise KK that he had failed to file the brief
and obtain an extension of tinme to file the brief, or that the
circuit court had issued an order to show cause why the case
shoul d not be di sm ssed.

130 On COctober 6, 2005, Attorney Berlin told the OLR that
he "did the briefing" for KK 's case but clained his files were
with the WPPA On Novenber 4, 2005, Attorney Berlin told COLR

10
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that he would send OLR a copy of the briefs that he filed on
K. K.’ s behal f. On Novenber 7, 2005, COLR received a copy of a
brief from Attorney Berlin that purportedly related to KK 's
case. Attorney Berlin's cover letter to OLR staff indicated
that this brief "was submtted to the GCrcuit Court of
Washi ngton County."

31 According to the circuit court's website, no brief was
filed on behalf of KK until June 1, 2005, nore than one nonth
after Attorney Berlin resigned his position with WPPA, and nore
than two weeks after Attorney Berlin had been replaced by
successor counsel.

132 On Decenber 9, 2005, OLR sent a letter to Attorney
Berlin requesting that he respond to specific questions
regarding K K ’'s grievance. Attorney Berlin did not respond.
He also failed to respond to subsequent letters sent by the COLR
on April 7, 2006, and June 12, 2006.

133 The OLR conplaint alleged and the referee found that
by failing to file a brief in accordance with the briefing
schedul e established by the Washington County circuit court or
seek the consent of opposing counsel and the court to an
extension of time to file the brief, and by failing to take any
action wth regard to the court's April 25, 2005, order to show
cause why the case should not be dismssed, Attorney Berlin
failed to act wth reasonable diligence and pronptness in

representing a client, in violation of SCR 20:1.3.8

8 Former SCR 20:1.3 states that "[a] |awer shall act with
reasonabl e diligence and pronptness in representing a client.”

11
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134 In addition, the referee found that by failing to
inform K K that he had not filed a brief as ordered by the
court or obtain the consent of opposing counsel and the court to
extend the tinme in which to file the brief, and by failing to
inform K K that the court issued an order to show cause why the
case should not be dism ssed, Attorney Berlin failed to keep a
client reasonably infornmed about the status of a matter, in
viol ation of SCR 20:1.4(a).?°

135 The OLR alleged and the referee found that Attorney
Berlin engaged in a course of conduct involving dishonesty,
fraud, deceit or msrepresentation, in violation of SCR
20:8.4(c), by falsely assuring MQillen that he was "tinely
with respect to filing" the brief in KK’ 's case, and that he
had contacted the court and defense counsel and secured an
extension of time for filing his brief. In addition, Attorney
Berlin failed to affirmatively advise MQillen that the court
had i ssued an order dated April 25, 2005, requiring K K to show
cause why this case should not be dism ssed.

136 The OLR alleged and the referee found that Attorney
Berlin made a m srepresentation to the OLR in the course of an
CLR investigation, in violation of SCR 20:8.4(f) as it relates
to the requirements of SCR 22.03(6). Attorney Berlin sent OLR a
copy of a brief in Novenber 2005 that purportedly related to

K. K's case, and advised the OLR in an enclosed cover letter

® Former SCR 20.1.4(a) provides that "[a] |awer shall keep
a client reasonably inforned about the status of a matter and
pronptly conply with reasonabl e requests for information."

12
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that this brief "was submtted to the GCrcuit Court of
Washi ngton County" in response to OLR s inquiry concerning
Attorney Berlin's representation of K K However, circuit court
records indicated that no brief was filed on behalf of KK in
this matter wuntil June 1, 2005, nore than one nonth after
Attorney Berlin resigned his position with WPPA and nore than
two weeks after Attorney Berlin had been replaced by successor
counsel .

137 Finally, by failing to provide OLR with information in
the KK mtter that OLR had requested in letters dated
Decenber 9, 2005, April 7, 2006, and June 12, 2006, Attorney
Berlin willfully failed to provide relevant information, fully
answer questions, or furnish docunents in the course of an OLR
investigation, in violation of SCR 20:8.4(f) as it relates to
the requirenments of SCR 22.03(6).

138 The OLR requested a six-nonth suspension of Attorney
Berlin's license to practice law, as well as inposition of the
costs of the disciplinary proceeding. The referee recomended
the same, wthout discussion. Nei ther party appealed the
referee’s report, such that this matter is submtted to the
court for review of the referee’s report and recommendation
pursuant to SCR 22.17(2).

139 In conducting our review, we wll affirmthe referee's

findings of fact unless they are clearly erroneous. See In re

Di sciplinary Proceedi ngs Against Sosnay, 209 Ws. 2d 241, 243,

562 N. W2d 137 (1997). W review the referee's conclusions of

| aw de novo. See In re Disciplinary Proceedings Against

13
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Carroll, 2001 W 130, 929, 248 Ws. 2d 662, 636 N. W2d 718. I n
accordance with our authority to supervise the practice of |aw
in this state, we determne the level of discipline that is
appropriate under the particular circunstances, independent of
the referee's recomendation, but benefiting fromit. See Inre

Disciplinary Proceedings Against Wdule, 2003 W 34, 9144, 261

Ws. 2d 45, 660 N.W2d 686.

40 The referee's findings of fact in this case have not
been shown to be clearly erroneous, and we adopt them W also
agree with the referee's conclusions of [|aw We further agree
wth the referee's recommendation for a six-nonth suspension of
Attorney Berlin's license to practice law in Wsconsin.
Finally, we find it appropriate to require Attorney Berlin to
pay the full costs of this proceeding which, as of July 24,
2007, total $676.

41 IT IS ORDERED that the license of Jeffrey D. Berlin to
practice law in Wsconsin is suspended for a period of six
nont hs, effective the date of this order.

42 |IT IS FURTHER ORDERED that within 60 days of the date
of this order Jeffrey D. Berlin pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If the costs are not
paid within the tine specified, and absent a showng to this
court of his inability to pay the costs wthin that tine, the
license of Jeffrey D. Berlin to practice law in Wsconsin shall
remai n suspended until further order of the court.

143 LOUS B. BUTLER, JR, J., and ANNETTE KI NGSLAND
ZI EGLER, J., did not participate.

14
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